Novenber 24, 2003

The Honor abl e Yuki o Ki t agawa
Chai r person, Board of Agriculture
1428 S. King Street

Honol ul u, Hawaii 96814-2512

Attention: Larry M Nakahara, Manager
Pl ant Quaranti ne Branch

Dear M. Kitagawa:

Re: Records Concerning the Inportation of G een
Cof f ee Beans

This is in response to your nenorandum dated February 23,
1994 to Attorney General Robert A Marks requesting an opinion
concerning the public's right to i nspect and copy the above-
referenced governnent records. |In accordance with established
protocol, your letter was forwarded to the O fice of Information
Practices ("OP') for the issuance of an advisory opinion.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), inport
permts, inspection reports, shipping manifests, and invoices
mai nt ai ned by the Departnment of Agriculture concerning the
inportation of green coffee beans into the State nust be nade
avai |l abl e for public inspection and copyi ng upon request.

BRI EF _ANSWER

Yes. However, information in the inport permts, inspection
reports, shipping manifests, and invoices that reveals the price
or quantity of the inported green coffee beans constitutes
"confidential commercial and financial information" because the
di sclosure of this information would likely result in substanti al
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harmto the conpetitive position of the inporter. Consequently,
all information in the aforenentioned records that reveals
gquantity or price is protected by the UPA' s "frustration of a

| egiti mate governnment function" exception and nust be segregated
fromthe requested records before they are discl osed.

FACTS

The State Departnent of Agriculture, Plant Quarantine
Branch, regul ates the quarantine of plant and non-donestic
animals inported into the State. Records naintained by the
Departnent regarding the inportation of green coffee beans
i nclude inport permts, inspection reports, shipping manifests,
and invoices. Inporters of green coffee beans nust file an
“Import Permt" ("Permt") with the Plant Quarantine Branch. A
bl ank copy of the Permt is attached as Exhibit "A " The Permt
authorizes the inportation of a certain quantity of a commodity,
in this case, green coffee beans, within a certain tinme period.
O her information contained on the Permt includes the date of
the permt, the permit nunber, conditions of inportation, the
name and address of the shipper, and the nane, address, and
t el ephone nunber of the inporter. The form also contains
signature lines for the Chief Plant Inspector, and the
Chai rperson of the Board of Agriculture.

The Permt may al so contain remarks indicating the date and
ti me when the coffee bean shipnment was inspected and whet her the
shi pnment requires fumgation. Sonme of the Permts al so contain
notes concerning the date and tine the shipnent was fum gat ed,
the type and amount of fum gant used, the nane of the fum gator
and the date and tine the fum gant was exhausted fromthe
shi prent .

The Pl ant Quarantine Branch requires all inported green
coffee beans to be treated to prevent the spread of coffee rust
di sease. Inporters may either fum gate the beans before
shi pping, in which case there nust be a certification of
treatnent attached to the shipnment, or inporters may arrange for
a pesticide applicator to fum gate the beans at the port of entry
in Hawaii. Untreated beans are quarantined until treated by a
pesticide applicator. The Plant Quarantine Branch's |nspection
Report, a blank copy of which is attached as Exhibit "B,"
contains the follow ng information:
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1. Port

2. Arrival date

3. Ship

4. Oigination of ship

5.  Shi pnent nunber

6. Baggage C ai m Check nunber

7. Inspection date/tinme

8. Nanme of inspector

9. Permt nunber and date

10. Comodity and anmount

11. Remarks

12. Consignor's nanme and address
13. Consignee's nane and address
14. Pest found

15. Treat nent

16. Charges (dollar anount)

17. Disposition (Passed, Treated, Pending, Returned to

Shi pper, or Destroyed)

18. Date delivered

19. Tinme
20. Person who delivered
21. Signature of inporter or agent
22. Remarks/ Additional Comodity

The Pl ant Quarantine Branch also requires all inported

shi pmrents of green coffee beans to be acconpani ed by an invoice
or shipping manifest |listing the anobunt and type of coffee beans
bei ng shi pped. The sanple invoices that were provided for the
O P s review contained the follow ng types of information:

1. Nanme, address, and tel ephone nunber of the
consi gnor

Nanme and address of the purchaser
| nvoi ce nunber

| nvoi ce date

Shi p

Ship date

Due date

Terms of shi pping

Custoner ldentification Number
10. Purchase Order date

11. Seller's order nunber

12. Nane of sal esnman

13. Product identification

CoNOGTRWN
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14. Description of product

15. Amount or dered

16. Armount shi pped

17. Uni t/ Measure (of shipnent)
18. Unit price

19. Anmpunt
20. Tax
21. Tot al

The Pl ant Quaranti ne Branch al so mai ntains copi es of
shi pping manifests relating to i nported green coffee beans.
Sanpl es of these shipping manifests provided for the QP s review
contained the follow ng types of information:

Nunmber of packages
Description of articles
Wei ght of each unit

10. Frei ght charges

11. Tot al wei ght

12. Total freight charges

1. Nane and address of consignor
2. Nanme and address of consignee
3. Destination

4. Rout e

5. Delivering Carrier

6. Car nunber

7.

8.

9.

In a request to Larry Nakahara, Manager of the Departnent of
Agriculture's Plant Quarantine Branch, dated February 8, 1994,
Jeff Citron, Legislative Chairman of the Kona Coffee Council,
requested copies of "permts issued to all conpani es that brought
shi pments of green coffee"” to the Big Island. He also requested
copies of all the invoices, shipping manifests, packing slips or
orders slips that were shipped with the coffee beans.

DI SCUSSI ON

Under the U PA, "[a]ll government records are open to public
i nspection unless access is restricted or closed by law " Haw.

Rev. Stat. § 92F-11(a) (Supp. 1992). Further, section 92F-11(b),
Hawai i Revised Statutes, provides that "[e]xcept as provided in
section 92F-13, each agency upon request by any person shall nake
government records avail able for inspection and copying during
regul ar business hours."
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O the five exceptions to required agency disclosure in
section 92F-13, Hawaii Revised Statutes, only one exception
possi bly applies to the records at issue here. Section
92F-13(3), Hawaii Revised Statutes, states that the U PA does not
require the disclosure of "[g]overnnment records that, by their
nature, nust be confidential in order for the governnent to avoid
the frustration of a legitimate governnment function.” One
exanpl e provided by the Legislature of information protected by
this "frustration" exception is "trade secrets or confidenti al
comerci al and financial information.” See S. Stand. Comm Rep.
No. 2580, 14th Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095
(1988).

The federal Freedomof Information Act, 5 U. S.C. § 552
(1988) ("FAO A"), contains a simlar exenption for "trade secrets
and comrercial or financial information obtained froma person

[that is] privileged or confidential."” 5 U S.C §552(b)(4)
(1988).' Deternining whether comercial or financial information
in a requested record is "confidential" has been the critical

i ssue in nost Exenption 4 litigation. The applicable standard
for determ ning whether such information is "confidential" is set
forth in a two-part test created by the Court of Appeals for the
District of Colunbia Crcuit in National Parks & Conservation
Association v. Mrton, 498 F.2d 765 (D.C. Gr. 1974):

To summari ze, commercial or financial
matter is "confidential" for purposes of the
exenption if disclosure of the information is
likely to have either of the follow ng
effects: (1) to inpair the Governnent's
ability to obtain necessary information in
the future; or (2) to cause substantial harm
to the conpetitive position of the person
fromwhomthe information was obt ai ned.

National Parks at 770. The O P has applied this two-part test in
previous opinion letters to determ ne whether commercial and
financial information is "confidential." See OP Op. Ltr. No.

I'n several previous QP opinion letters, we found gui dance in
case | aw appl yi ng Exenption 4 of FO A when det erm ni ng whet her
information constitutes "confidential Commercial and financial
information." See AOP . Ltr. No. 92-17 (Sept. 2, 1992); AP Op.
Ltr. No. 93-1 (April 8, 1993).
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92-17 (Sept. 2, 1992); AOP Op. Ltr. No. 91-29 (Dec. 23, 1991);
and O P Op. Ltr. No. 90-21 (June 20, 1991).

We do not believe that the first prong of the two-part
National Parks test applies to the facts presented. Disclosure
of the records is not likely to inpair the governnent's ability
to obtain necessary information in the future because the
inporter is required to submt the records in order to inport the
coffee beans into the State. See OP Op. Ltr. No. 91-16 at 11
(Sept. 19, 1991) and cases cited therein. However, we nust
determ ne whether the second prong of the National Parks test
woul d apply to protect certain information contained in the
records requested.

The records provided for the OP s review include
i nformati on such as quantity and price of the beans shipped. W
believe that this information, if disclosed, could result in
substantial harmto the conpetitive position of the inporter.
Under federal case law, price and quantity information has been
found to be protected under the second prong of the National
Parks test. In Tinken Conpany v. United States Custons Service,
491 F. Supp. 557 (D.D.C. 1980), the District Court of Colunbia
held that the disclosure of the price and quantity of roller
bearings inported from Japan woul d cause conpetitive injury to
both inporter and exporter because the information would enable
conpetitors and custoners to estimate profit margins and
production costs, and thereby give conpetitors insight into the
conpany's conpetitive strengths and weaknesses. Thus, the court
found that the price and quantity data was protected from
di scl osure by Exenption 4 of the federal FOA  See al so
Braintree Electric Light Departnment v. Departnent of Energy, 494
F. Supp. 287, 289 (D.D.C. 1980) (selling prices, inventory
bal ances, thruput charges, profit margins, purchase activity,
frei ght charges, and cost of goods sold are protected under
Exenption 4).

Consequently, we are of the opinion that any information
revealing the quantity or price of the green coffee beans
inported into the State should be segregated fromthe inport
permts, the inspection reports, the shipping mani fests, and the
i nvoi ces before they are disclosed to the public. However, the
remai ning information in the records would not constitute
"confidential commercial and financial information" and,
therefore, should be made avail able for public inspection and
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copyi ng upon request.

As a final note, we observe that section 92F-12(a)(13),
Hawai i Revi sed Statutes, which specifically makes public
"[r]osters of persons holding licenses or permts granted by an
agency that may include nane, business address, type of |icense
hel d, and status of the |license," does not apply to the present
situation. The records requested concern the inportation of
green coffee beans, not a roster of the Inport Permt hol ders.

CONCLUSI ON

The U PA' s "frustration of a legitimte governnent function”
exception, which protects "confidential comercial and financial
information," applies to the quantity and price information in
the inmport permts, the inspection reports, the shipping
mani fests, and the invoices concerning the inportation of green
coffee beans into the State. This information nust be segregated
fromthe records before they are made publicly avail abl e under
t he Ul PA.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM_: sc
Attachnment s
C: Jeff Citron
Kona Cof f ee Counci
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